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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of alien, Adela Riano ("Alien") filed by Enployer
Estrella Primcias ("Enployer") pursuant to 8212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C. §
1182(a)(5) (A (the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 656. The Certifying Oficer ("CO') of
the U S. Departnent of Labor, New York, New York denied the
application, and the Enployer and the Alien requested review
pursuant to 20 CFR 8§ 656. 26

Under 8§ 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, wlling, qualified, and available at the tinme of the
application and at the place where the alien is to perform such
| abor; and (2) the enploynent of the alien will not adversely
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affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenments include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other reasonable neans in order to make a good
faith test of U S. worker availability.

The foll ow ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer 's request for review, as
contained in an Appeal File ("AF"), and any witten argunent of
the parties. 20 CFR § 656. 27(c).

STATEMENT OF THE CASE

On January 13, 1997, the Enployer filed an application for
| abor certification to enable the Alien, to fill the position of
Cook, in her private household in Ogdensburg, New York. The
duties of the job offered were descri bed as foll ows:

“WIIl cook neals on a daily basis, particularly Chinese
and Filipino foods, and on occasion for parties and
busi ness entertai nnent. Prepare daily nenu in
consultation with the enpl oyer and purchase necessary
ingredients. WIIl clean the kitchen and utensils.”

Si x years education and two years experience in the job were
required.

In a letter dated May 14, 1998 directed to the New York
State Departnent of Labor, Enployer stated that in response to
their letter of April 2, 1998, Enpl oyer had anended the salary to
$347.60 per week. Enployer forwarded information in this letter
such as: that her hours generally as Cinical Director of the St.
Lawr ence Psychiatric Center was from8:00 a.m to 4:00 p.m, but
that 3 or 4 times per week she worked until 7:30 p.m; that she
lived on the hospital compound having been wi dowed for three
years; that she often needed to lunch with her nurse and
secretary; that she feared shopping at night and that preparation
of food for herself and her friends and relatives
has becone an increasingly nore difficult chore. Enployer
reiterated her desire to have a cook that is proficient in
preparing Chinese and Filipino food. She enclosed a |ist of
guests and activities as she could best reconstruct it from May
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1997 through April, 1998. Her intention was to enploy a full tinme
cook on a daily basis and when speci al occasions arise.

On July 14, 1999, the COissued an NOF. It first noted that
the listed tel ephone nunber on the ETA bel onged to the St.
Lawr ence Pyschiatric Center; “There is no tel ephone listing for
enpl oyer”. Labor certification was proposed to be denied since
the job opportunity was not clearly open to U S. workers and was
nor denonstrated to be a bona fide full-time job. The CO required
docunent ati on of twelve specific facts such as: nunber of neals
prepared per day and week; nunber of children, if any; frequency
of entertaining; whether the household had previously enployed a
donesti c cook; percentage of disposable incone to be used by
enpl oyer for paynent to the cook; relationship, if any, to
Enpl oyer of alien. Secondly, the CO required docunentation that
the requi renent of ethnic cooking was a business necessity, or
deleting the requirement. Thirdly, the job was described as a
cook which could be live-out, but the opportunity was treated as
a live-in requirenent since alien |lived on the prem ses. The CO
further required a copy of the enploynent contract which nust
contain specific docunentation of ten itens suggested by the CO
Addi tional ly, docunentation of alien’ s past work history needed
to be forwarded.

On August 2, 1999, Enployer forwarded a rebuttal consisting
of specific answers to each of the twelve questions concerning
the bona fides of the job opportunity, which included: tax
returns; schedule of entertai nment functions and nunber of
persons entertained from February, 1996 through January, 1997.
Enpl oyer stated that alien was no |onger living at her househol d,
but had noved back to California. Enployer would be paying alien
approxi mately 18% of her incone. She wished to delete the ethnic
cooki ng requi rement and readverti se.

On January 10, 2000 the CO issued its Final Determ nation
denying certification. The CO noted that Enployer had
successfully rebutted parts of the NOF, specifically 20 CFR
656. 21(b)(2), (b)(2)(i) and (a)(3)(ii). However, she found that
Enpl oyer had not rebutted that the job opportunity was open to
all U S workers in that Enployer hadn’t denonstrated it was a
bona fide offer. She stated (uncorrected):

“Enpl oyer’s rebuttal information indicates that the Donestic
Cook is only responsible for preparing lunch and di nner on a
daily basis. Lunch is prepared for 3 people, the enployer, her
secretary and nurse. Dinner is prepare for the enployer and any
invited guests. Enployer states, on the weekends her famly
visits and normally has either lunch or dinner. The Donestic Cook
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i's responsi ble preparing these weekend neals and wll be
conpensated at an over-tine rate of pay or be given an alternate
day off.

“Enpl oyer states that her daily work schedule is from8:00 am
4:00 pmand 3 or 4 tinmes per week, she works as late as 7:30 pm
The Donestic Cooks work schedule is from 11: 00 am 7: 00 pm

“The entertai nnent schedule submtted by the enpl oyer
i ndi cates that the enployer entertains, famly nenbers,
approximately once a nonth. Wth the exception of July and
August, when the enpl oyer’s daughter-in-law and grandchil dren
visit nore often and stay 2-3 days at a tine.

“Enpl oyer’ s daily work schedul e and annual entertai nnent
schedul e submtted do not warrant the services of a full-tine
Donesti ¢ Cook.”

On June 16, 2000 Enpl oyer appeal ed the CO s Fi nal
Det erm nati on. Enpl oyer contended that: “In exam nation of al
the duties described on item #13 of ETA 750A, including the
purchasing of ingredients to cook the food, it was unreasonable
for the Certifying Oficer to determne that these duties do not
warrant full time enploynent.” Secondly, Enployer took issue with
the COs reference to Enployer attenpting to qualify alien under
the “skilled” worker rather than “unskilled” since the pace of
certification in the unskilled category is increasing while this
case has assuned a longevity on its own.

DI SCUSSI ON

W affirmthe CO on the basis that Enployer failed to
docunent that the job offer was bona fide. In Carlos Uy |11,
1997-1 NA-304 (March 3, 1999)(en banc), the Board enunci ated the
“totality of circunstances” test under 20 CFR 656.20(C)(8) and
set forth the criteria to be applied in donestic cook cases. See,
al so, Enrigque and Adriane Viano, 1998-1NA-0004 (May 25, 1999).

Al t hough we woul d have wi shed that the CO had been nore specific
in explaining in her Final Determ nation why the job offer was
not bona fide, we note several facts that would support the CO s
posi tion.

Enpl oyer stated that the percentage of disposable incone
requested by the CO that would be required to pay for the
position of Donestic Cook would be approximately 18% This
figure, however, is derived from Enployer’s gross salary and not
di sposal inconme which is substantially less after taxes as
reflected on her inconme tax returns. Real Estate | osses m ght
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i ndi cate even further expenses that m ght additionally reduce

di sposabl e i ncone, although the form explaining these | osses was
not included in the rebuttal evidence. Additionally, the paynents
to the cook do not include overtinme, which according to

Enpl oyer’ s weekend entertai nment allegations would be
substantial. While a budgeting of 18% of disposable incone m ght
be consi dered reasonabl e enough to not exclude a bona fide job
opportunity, paynent approaching or exceedi ng 25% woul d appear
generous to the point of denonstrating a |lack of a bona fide
full-time job offer.

Simlarly, Enployer’s explanation that |lunch very often
i ncl udes Enpl oyer’s nurse and secretary does not appear to
conport with reality. Enployer has stated that she lives on the
hospi tal conpound, but not why she would take tinme from her work
chores to prepare neals for them Presumably a hospital conpound
has many avail abl e eating places such as cafeteri as.
Interestingly, also, Enployer’s original advertisenent gave hours
of enpl oyment conmencing at 12: 00 noon, which woul d make | unch
preparation difficult if not inpossible within normal tinmes of
eating. Wiile full-tinme enploynent is not the sole factor under
which to evaluate an application, it is a circunstance to be
consi dered. Jack Jenkinson, 2000-1NA-54 (April 3, 2000); Uy,
supr a.

Further, Enployer’s entertai nnent schedul e as pointed out by
the COis not extensive, particularly as it relates to
entertai nment of business clients. Rather, nost of the
entertai nment is on weekends for famly nenbers. Unexplained is
why the three apparently grown children with famlies cannot
assist in the preparation of meals on these occasions.

ORDER
The Certifying Oficer's Denial of Certification is Affirned.

For the Panel

JOHN C. HOLMES
Adm ni strative Law Judge






NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci sion and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Sui te 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust al so be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.



